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CORPORATE DEMOCRACY

Stockholder Voting Rights in Nineteenth-
Century American and Prussian Railroad
Corporations

COLLEEN A. DUNLAVY

INTRODUCTION

Historians attentive to “power” in a nineteenth or early twentieth century
business setting usually mean either the internal balance of power
between labor and management or the external balance of power
between business and government. But “power” also characterized rela-
tions among the owners of a business that was organized as anything
other than a simple proprietorship. In a partnership, for example, two or
more businessmen (or, more rarely, businesswomen) participated in the
making of critical business decisions; in a joint-stock company or corpo-
ration, the number of potential participants totaled many more. Yet, for
all the attention that historians have given to the content of corporate
strategies, particularly since Alfred D. Chandler’s Strategy and Structure
and his subsequent works,! we know very little about the form of strate-
gic decision-making and how it may have changed over the years. To be
sure, most scholars take an increasing separation of management and
ownership for granted, especially after firms turned in greater numbers to
the stock market for capital in the late nineteenth century, but very few
historians have asked of the modern business enterprise, “who actually
governed?”? As a result, we have had only glimpses inside the “black
box” of the boardroom and have hardly begun to think about the impact
of power relations on corporate strategy.

This chapter sketches out some preliminary thoughts about power in
the boardroom from a comparative perspective. How did the distribution
of power among capitalists within firms differ in the United States and
Prusso-Germany during the nineteenth century, it asks, and what conse-
quences might any such differences have had for the choice of corporate
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strategies, especially those intended to deal with interfirm competition
around the turn of the century? These are questions of the power of cap-
ital to have its way and as such they invite a political analysis of incor-
poration and consolidation. This essay begins to construct such an
analysis by conceiving of the firm as a polity with a distinctive constitu-
tional structure and by thinking of its investors as the firm’s citizens, who
may or may not enjoy suffrage.

The United States and Germany (or, earlier, Prussia) make interesting
cases for comparison in the nineteenth and early twentieth centuries,
because in important respects economic concentration in the two coun-
tries followed a strikingly similar dynamic. In his massive comparative
study of industrial capitalism in three countries, Alfred D. Chandler

writes,

In Germany as in the United States, but much more than in Britain,
entrepreneurs did make the investment in production facilities and per-
sonnel large enough to exploit economies of scale and scope, did build
the product-specific international marketing and distribution facilities,
and did recruit the essential managerial hierarchies.?

In both the United States and Germany, they were willing to share power
with salaried managers, became first-movers in the new, capital-intensive
industries, expanded abroad, and diversified into related industries. In
both, he concludes, “the technologically advanced, capital-intensive
industries of the Second Industrial Revolution came to be managed
through a system of managerial capitalism and so were driven by the
same dynamics of growth.”* So thoroughly had the two economies been
transformed by the eve of the Great War that a German author wondered
which was Das Land der Monopole: Amerika oder Deutschland?’ On
methodological grounds, this set of essential similarities makes for a
“cleaner” comparison, for it eliminates a variety of factors, such as the
pace or nature of industrial growth, that might have shaped strategies of
corporate growth in each country.

In both countries, moreover, the story of economic concentration
begins with the railroads, because they were the first enterprises to make
widespread use of the joint-stock form of corporate organization and they
were the first to introduce broad segments of the public to the stock mar-
ket. To raise large sums of capital, which reached millions of dollars per
enterprise, railroad promoters in both countries turned mainly to private
bankers (in Prussia) or merchant-capitalists (in the United States), who
were often to be found among the ranks of their own stockholders. The
companies relied on these private capitalists to help them in placing rail-
road stocks and bonds, which in both countries were the first industrial
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securities to be offered publicly in large volume. Indeed, they were virtu-
ally the only ones until the last decades of the nineteenth century: In Ger-
many, other industrial securities did not appear on stock exchanges in any
number until the 1870s; in the United States, it was only in the 1890s that
manufacturers turned to the stock exchange for outside funds.¢ This is one
reason why Chandler terms the railroads the “first big business” in the
United States, a designation that applies equally well in Prusso-Germany.”

Since the relevant literature is so thin,? this essay introduces the issues
via an extended critique of Alfred D. Chandler’s account of rather puz-
zling developments in the steel and electrical manufacturing industries in
the United States and Germany at the turn of the century. In doing so, this
section argues that our understanding of the divergence that produced
consolidated enterprises in the United States and cartels in Germany is
shaky at best and that attention to power in the corporation—particu-
larly to the underlying capacity of investors to engage in consolidation,
which has thus far gone unquestioned—offers a new way of understand-
ing that divergence. The second section then turns to the development
earlier in the century of the corporate form in the railroad business; it
explores changes in stockholder voting rights in American and Prussian
railroad corporations through the middle decades of the nineteenth cen-
tury. The concluding sections offer a brief survey of changes in the con-
stitutional structure of the corporation as well as a few speculative
remarks about the impact of distinctive forms of power relations on cor-
porate strategizing. Although we seldom think about corporations as
polities—hence, in terms of suffrage and constitutions—it certainly makes
sense to do so, as nineteenth-century American and European observers
would have agreed, since corporate charters and company by-laws quite
explicitly spelled out and regularized power relations among the owners
of a corporation.

The basic (though necessarily preliminary) argument developed here
is that a process of divergence from a common, relatively democratic
starting point marked the evolution of power in American and Prussia
railroad corporations during the middle decades of the nineteenth cen-
tury. Indeed, viewed in explicitly political terms, the contrasting ways in
which corporate governance evolved in these two countries present a
paradox. Inside American railroad corporations, the political environ-
ment had become discernibly less democratic by about 1860, even though
the American polity during these years qualified as more democratic than
the Prussian; meanwhile, inside Prussian railroad corporations, the polit-
ical environment retained more of its democratic character through much
of the century, even though the Prussian polity, with its three-class system
of suffrage based on wealth, remained demonstrably less democratic than
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its American counterpart. My suspicion—and here it can be no more
than that—is that this divergence carried forward into the later decades of
the nineteenth century, making consolidation comparatively easier to
carry out in the United States and thus setting the stage for the “great
merger movement” at the turn of the century.’? In Prusso-Germany, indus-
trialists more often resorted to cooperation—not, this line of thinking
suggests, out of choice, but on precisely opposite grounds: Because the
political environment within the corporation made consolidation much
more difficult to achieve and in that sense left them much less choice than
commonly recognized.

CORPORATE DEMOCRACY: THE ISSUES

To introduce the issues that this chapter considers, it is helpful to begin
with an extended look at turn-of-the century developments in the United
States and Germany, for even though economic concentration proceeded
apace in the two countries during the nineteenth century, it took quite dif-
ferent forms at the end of the century. Through the 1870s and 1880s,
American and German firms alike experimented with cooperation in car-
tels as well as with consolidation through mergers and acquisitions. On
the whole, however—at least, as conventional understanding would have
it—German businesses seemed better able to create and sustain cartels,
while American firms showed a greater propensity to consolidate their
enterprises into single firms. In broad outlines, this pattern of difference
marked nineteenth-century railroad development as well: A German rail-
road association formed relatively quickly in the 1840s and retained its
vitality through much of the century, but American railroad men, who
first sought to organize in the late 1840s and early 1850s, did not prove
successful in those efforts until they founded the American Railway Asso-
ciation in the 1880s.!° This is the essential difference in associational
behavior that Chandler sought to capture in his names for the type of
managerial capitalism that characterized each country: In the United
States, competitive managerial capitalism; in Germany, cooperative man-
agerial capitalism.!!

The steel industry ultimately came to epitomize this divergence just
after the turn of the century, but through the 1880s the structure of the
American and German steel industries was not markedly different.'? Ini-
tially, since markets for iron and steel products were relatively large and
varied, as Chandler explains, “many more companies competed for mar-
ket share” in this industry than in, say, electrical manufacturing. No sin-
gle “first mover” equivalent to Andrew Carnegie emerged in the German
context, and because their domestic market was smaller, Chandler argues,
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more German producers made secondary or fabricated products (wire,
plates, rods, and so on) as well as primary products (ingots, bars, rails,
etc.). But, otherwise, “the growth of the German steel industry closely
paralleled that of the United States,” the initial surge in output coming in
both countries in the 1880s.13

As the turn of the century approached, the American steel industry
looked somewhat more concentrated than the German, while the German
steel industry showed a greater degree of vertical integration, but neither
difference was excessive. In the production of primary steel in the United
States, Carnegie Steel and Federal Steel (reorganized by J. P. Morgan)
dominated the field, together accounting for about a third of the country’s
production, while the manufacture of secondary products was much less
concentrated. In Germany, the Krupp and Thyssen steel concerns stood
out as the largest in a field of some thirty producers, although the capac-
ity of each accounted for only about 10 percent of the total.'* Since pri-
mary steel producers in Germany also tended to manufacture secondary
products, that branch of the industry showed correspondingly greater con-
centration than in the United States, but, overall, the degree of concentra-
tion in the American and German steel industries did not differ radically.

The classic pattern of divergence set in just after the turn of the cen-
tury. As Chandler tells the story, it began in the United States when the
secondary producers—steel fabricators—began industry-wide consolida-
tions in the 1890s. As part of that effort, they began to integrate back-
wards to produce their own supply of primary products. Andrew
Carnegie’s first impulse was to compete openly and directly by moving
into fabrication himself. But the financier J. Pierpont Morgan, concerned
about the potential damage to concerns whose securities he handled, very
much preferred a strategy of consolidation. At his insistence and under
his guidance, Carnegie and Federal Steel joined the secondary producers
in the merger that created the United States Steel Corporation in 1901,
United States Steel “was by far the world’s largest industrial corpora-
tion,” Chandler writes, the product ultimately of “a merger of many
nationwide mergers in many major lines of steel products.”'> A few years
later, after the 1901 economic downturn known in Germany simply as
“The Crisis,” German steel producers completed the divergence by agree-
ing to cooperate in a multi-product cartel called the Steel Works Federa-
tion (Stahlwerksverband), while retaining their identity as individual
firms. Formed in 1904, the Stahlwerksverband encompassed twenty-
seven vertically-integrated firms that together controlled three-quarters of
the industry’s output.'® Thus by the early twentieth century, American
steel industrialists had taken consolidation to an extreme, while their
German counterparts had gone just as far in the direction of cooperation.
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Yet, in contrast to this classic pattern of divergence, the two countries
ended up during the same years with virtually indistinguishable structures
in electrical manufacturing.!” Following a period of rapid expansion in
the 1880s, consolidation in electrical manufacturing proceeded rapidly in
both countries, as “first movers” constructed large-scale production facil-
ities, built managerial hierarchies, and developed extensive sales and ser-
vice facilities. In the United States, two mergers came in quick succession:
One in 1889, which produced Edison General Electric; followed by a sec-
ond in 1892, which consolidated Edison General Electric and Thomson-
Houston into the General Electric Company (GE). Together, GE and
George Westinghouse’s proprietary company composed a duopoly that
dominated the industry for years. A decade later in Germany, in the after-
math of “The Crisis” of 1901, another series of mergers produced
another duopoly, this one composed of the Allgemeine Elektricitdts-
Gesellschaft (AEG or General Electric Company) and Siemens. “Of all
the great German industries,” Chandler concludes, “the electrical equip-
ment industry was most similar, in its evolution, to its American coun-
terpart.”!® In this industry, unlike in steel, in other words, changes in
industrial structure moved along similar, not contrasting, lines,

How does Chandler understand these national differences in the struc-
ture of the two industries? In his view, the divergence in the American and
German steel industries set the dominant pattern for the two countries: In
general, he observes, “industrial leaders in the United States continued to
compete functionally and strategically for market share, while in Germany
they often preferred to negotiate with one another to maintain market
share at home and in some cases abroad.” This “basic difference” reflected,
in turn, the distinctive stance of each country’s law toward combinations,
for German law permitted many more kinds of interfirm cooperation than
American anti-trust law did. In 1890 and 1897 the German courts
declared cartels to be reconcilable with freedom of trade and their agree-
ments to be legally binding. The latter decision explicitly regarded cartels
as serving the public interest and therefore entitled to legal protection. Fol-
lowing the 1897 decision, German law on combinations in restraint of
trade effectively followed what became known in the United States as the
“rule of reason.” As an American writer explained in 1912,

The German law . . . puts a cartel contract on the same basis as any other
contract. The good cartels are allowed to pursue the even tenor of their
way; the bad cartels are subject to various penalties and disabilities pro-
vided for all persons and associations under the criminal and civil law.?”

Meanwhile, in precisely the same years came two major developments in
the United States. In 1890, the United States Congress passed the Sher-
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man Antitrust Act, which, in Senator John Sherman’s words, was
intended to codify common-law strictures not against all combinations
but only against those that imposed unreasonable restraints on trade.
Then in 1897, historian Martin J. Sklar maintains, the Supreme Court
abandoned the rule of reason in favor of an absolute ban on combina-
tions, a view that held sway until 1911.2° This foreclosed the strategy of
cartellization for American firms. German firms, meanwhile, continued
to have more options open to them, Chandler concludes. Consequently
they “had less incentive than those in the United States to attempt to con-
trol markets through mergers and acquisitions.” As a consequence, Ger-
man industries tended to remain less concentrated than their American
counterparts, and German firms therefore remained more plentiful and
developed more elaborate methods of cooperation.2!

But notice that the problematical element in this account is the abil-
ity to cooperate, not to consolidate. On the contrary, the ability to con-
solidate is simply taken for granted. Differences in legal context,
moreover, could not logically account for the similarity in strategic
choices evident in electrical manufacturing. The key must lie elsewhere.

Chandler’s own evidence points in a different direction where elec-
trical manufacturing is concerned—towards the high levels of capital
intensity in the industry in the late nineteenth century, which, as he
emphasizes, created compelling economic incentives for plant owners and
managers to maintain high production levels or to increase throughput.
Absent perfect markets, “running full,” in the terminology of the day,
placed a premium on control of adequate supplies of all the factors of
production (including labor) as well as on control of adequate outlets for
one’s products. Once a certain level of capital intensity had been attained,
in other words, the incentives for consolidation and vertical integration
(to eliminate competition for raw materials as well as markets) became
paramount.?” Interestingly, even German steel industrialists, their coop-
erative activities notwithstanding, understood that this imperative
applied to their industry as well by the turn of the century.?

Considered in this light, the American and German processes of con-
centration at the turn of the century suddenly raise a quite different inter-
pretive problem. The striking parallels in electrical manufacturing no
longer seem so surprising: Given the legal context in which they operated,
German industrialists may well have had other options, as Chandler and
others argue, but the logic of capital intensity encouraged them, like their
American counterparts in this dynamic, capital-intensive industry, to
adopt the strategy that would yield both the requisite capital and the
greatest control: consolidation.?* And, from this standpoint, it is now the
behavior of German steel industrialists that seems the most perplexing.



40 INSTITUTIONS IN THE TRANSPORT AND COMMUNICATIONS INDUSTRIES

Given the recognized capital intensity of that industry, why did German
steel producers not feel the same imperative to control—hence, to con-
solidate—thar shaped the strategic choices of their own counterparts in
electrical manufacturing at home as well as in both the electrical manu-
facturing and steel industries on the other side of the Atlantic?

Here Chandler’s own evidence is again suggestive. On the eve of the
steel producers’ formal agreement to cooperate, he notes, they disagreed
among themselves about the proper strategy to pursue. In the discussions
leading up to formation of the Steel Works Federation, Chandler
acknowledges, “some of their number were calling for merger”—the
American solution. The proponents of outright merger or horizontal con-
solidation included August Thyssen, head of what was initially the largest
firm to enter the Stablwerksverband. In Chandler’s words, “Only
through merger, Thyssen . . . argued, could the industry be rationalized in
the American manner.”? Although he was ultimately overruled and
joined his colleagues in pursuing a strategy of cooperation, the point is
that Thyssen voiced a strong preference that, as Chandler himself sug-
gests, sounded more American than German.

In practice, it seems reasonable to think, industrialists’ preferences
frequently diverged. A difference of views was certainly commonplace
among American industrialists during these years.?® Indeed, key figures
in the GE merger, according to W. Bernard Carlson, held widely differ-
ing views of competition: Charles Coffin, head of Thomson-Houston,
and Boston financier Henry L. Higginson favored consolidation and
viewed competition as “wasteful of their organizational capability,”
while George Westinghouse and Thomas Edison “fought to the bitter
end to maintain competition.”?’ Also, in the American steel industry,
Andrew Carnegie and J. P. Morgan, just like different factions of
German steel producers, held opposing views, the former preferring
to compete outright and the latter successfully pursuing industry-
consolidation.

In other words, the critical question seems to center not on strategic
choice as such, but on power: When industrialists disagreed among them-
selves, whose views prevailed? If we can assume that industrialists’ views
of appropriate strategies for dealing with competition were divided along
roughly similar lines in the two countries, and yet, in practice, American
industrialists favored consolidation, while their German counterparts
opted for cooperation, this would suggest that those who favored con-
solidation somehow wielded greater power in the American than in the
German context, that they—unlike Thyssen in Germany—were better
positioned to overrule the opposition. These are the basic considerations
that motivate this exploration of power in the nineteenth century polities
that we know as railroad corporations.
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STOCKHOLDER VOTING RIGHTS

A Common Democratic Practice

Limitations on the power of capital within the corporation—strange as it
may seem today—were once rather commonplace. “Early charters,” as
legal historian Lawrence M. Friedman explains of American practice,
“did not necessarily adhere to the principle that one share of stock was
entitled to only one vote.”® Indeed, the federally-chartered Bank of
North America’s adoption of the modern-day practice of granting share-
holders votes in proportion to their shares sparked enormous contro-
versy in the 1780s. The bank’s critics, as historian Pauline Maier writes,
preferred “that all shareholders have equal votes and be allowed to vote
only in person, not by proxy.”%

In the American context, restrictions on capitalist suffrage within the
corporation reflected two considerations. First of all, British tradition, as
Maier explains, had viewed the stockholder not as the owner of shares
but as a “member” of the corporation. The model was the English trad-
ing company: “Voting in early English profit-seeking corporations such
as the East India company,” she writes, “allowed all shareholders single
votes since ‘the units of which the corporation was composed were still
considered to be the members, as is the case in municipal corporations
and guilds,” not shares.”® The flavor of this conception comes through in
the language used in early railroad charters. Massachusetts legislation of
1827, for example, termed the stockholder “a member of the corpora-
tion.” A railroad charter issued by the Rhode Island legislature in 1836
likewise regarded “each proprietor or owner of one share . . . a member
of the corporation” (although it then gave each member “as many votes
as he has shares,” up to a maximum of “one-fourth part of the whole
number”).’! This practice—of safeguarding individual stockholders as
members of a corporation—carried forward into the 1830s, as we will see.

The second consideration, alluded to in Maier’s comments, was what
Lawrence M. Friedman has described as a “typical, American fear . . . of
unbridled power, as possessed by large landholders and dynastic wealth,
as well as by government.”?2 As stockholder voting rights evolved in
Britain, the practice emerged in the eighteenth century of giving the
largest stockholders additional votes, although only up to some maxi-
mum. This practice, too, was put to use in the United States in the late
eighteenth century, where it served democratic ends. Critics of the aristo-
cratic, one-vote-per-share rule, Maier argues, sought to limit the power of
capital in order to secure a greater degree of democracy:

By allowing small shareholders at least one vote and capping those of
large shareholders, charters might not only limit “aristocratic” power but
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build into the very structure of corporations a check on their “vast influ-
ence and magnitude, a democratic counterpoise™ to corporate power such
as other societies found, as William Findley observed in Pennsylvania leg-
islative debates of 1785, in kings, nobles, and great landed families.**

Together, the tradition of the stockholder as corporate “member”
and the revolutionary fear of concentrated power helped to ensure that
limitations on the power of large stockholders persisted into the nine-
teenth century. In both countries, provisions governing stockholder vot-
ing rights were usually found in the charters of individual railroad
companies. Some examples will suggest in more concrete terms how safe-
guards such as graduated voting rights were intended to operate in the
United States and Prussia.

In the United States, graduated voting rights made their appearance
in railroad history with the first railroad charters to be granted by the
state governments. As we will see, such schemes disappeared fairly
quickly, but for a time they were widely used—indeed, they were the rule
rather than the exception. As an authority on American railroad charters
wrote at the turn of this century, “in the North and South Atlantic States
the graded system of voting, by which the number of votes of the indi-
vidual stockholder decreases as his holdings increase, [was] common.”*
The railroad charters issued by the state of Massachusetts in the year
1829 offer a good indication of the diversity of early practice and of the
extent to which early business charters deviated from the one-share, one-
vote principle that prevailed later. The Massachusetts legislature granted
four railroad charters that year. One contained no explicit provision
regarding voting rights. The second specified one vote for the first share,
then one vote for every two additional shares, up to a maximum of ten
votes; the member who held more than nineteen shares, in other words,
did not gain additional voting power. The third charter prescribed a
slightly more extensive gradation: One vote for the first share; one vote
for every two additional shares up to ten; one vote for every four addi-
tional shares over ten, up to a maximum of thirty votes. The fourth char-
ter, finally, spelled out a simpler system that became common for a brief
time in the United States: One vote per share up to a maximum of one-
quarter of the total votes.?

Massachusetts was not alone, however, in its interest in graduated
voting scales. The state of Virginia passed legislation in 1837 that, among
other things, required all railroad corporations to grant each stockholder
one vote for each share up to ten and then “one vote for every ten shares
above ten.”% As noted, however, such provisions were usually found in
the charters of individual railroads. One of the most detailed was that of
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the South Carolina Railroad, the first long-distance railroad in operation
in the United States. An early amendment to its charter spelled out a
graduated scale with eleven steps (see Figure 2.1). It began with one vote
for one or two shares, then increased one vote at a time up to ten votes
for thirty-four to forty shares; thereafter, the stockholder received one
additional vote over every ten additional shares.?’

But, lest one think that respect for the proprietor as corporate mem-
ber or fear of concentrated economic power were exclusively American
{(or perhaps Anglo-American) phenomena, it must be emphasized that
graduated voting scales also appeared in the charters of early Prussian
railroads.?® David Hansemann was one of the first to comment on meth-
ods of voting in railroad corporations in an 1837 book on relations
between the railroads and the Prussian state. Making quite explicit his

Szc. 8. Andbeit further enacted by the avthorily afors S i
said, Tha! in the eaid electicn for president aad directors, the honn
votes snall be taken by the following scale : The ownar of yne or
two shares shall he entitled to one vote ; the owner of not less
thao three skares nor mors than four shares, sball be entitled to
two votes; the owner of not less than five nor more than six
shares, shall bs entitled to three votes ; tha ownar of not less
than seven nor mose than eight shares, to four votas, the owner
of not less then nine nor more than sieven sbares, to five
votes ; the owner of not less than twelve nor more than ff-
teen shares, to six votes ; the owner of no: less than aixtesn
vor more.than twenty shares, to seven votes; the owner of
not less thao tweaty-one nor wore than twenty-six shares, to
eight votes; the owner of not less thag twenty<seven shares
nor more than thirty-three shares, to nine voles ; the owner
of not less thag thirty-four shares nor more than forty shares,

1o ten votes; und the owner of every ten shares sbove forty,
shall ba entitlad therefor to oue vols. Any person being a

FIGURE 2.1 Voting Rights in the South Carolina Canal and Railroad
Company’s Charter, 1828

Source: “An Act to Amend An Act Entitled ‘An Act to Authorize the Formation
of a Company for Constructing Rail Roads or Canals, From the City of
Charleston, to the Towns of Columbia, Camden and Hamburg,” 30 January
1828. In The Charter and Other Acts of the Legislature, in Relation to the
South-Carolina Rail Road Company, . . . (Charleston: Steam Power-Press of
Walker and James, 1851), 67.
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conception of the corporation as a polity, he likened the two extremes,
one vote for every shareholder and one vote for every share, to a contrast
between democracy and aristocracy. Hansemann himself favored a com-
promise that included a threshold, below which a shareholder would
have no votes; a ceiling, beyond which a shareholder would gain no addi-
tional votes; and between the two a graduated scale.’” He included in an
appendix to the book the statutes of the Rhenish Railroad, approved in
1835, and those of the Prussian-Rhenish Railroad from 1836. Both fol-
lowed very closely the scheme that he favored. The Prussian-Rhenish
Railroad (see Figure 2.2) set the threshold for suffrage at 3 shares; the
Rhenish Railroad put it at 4 shares. Both also set a maximum number of
votes that any stockholder could cast: The Prussian-Rhenish Railroad
put it at forty votes for one thousand or more shares, while the Rhenish
Railroad granted representation only up to 100 shares, for which the
stockholder was entitled to five votes. The Prussian-Rhenish Railroad’s

Art. 82. Die Cigenthlmer vor weniger alf drei Altien
fino nidt flimmbeveditigt. Dad Stimnized)t voird in folgendem
LBehdltnif audgetbt: (K. §. 12)

§hr 3 Altien und weniger al8 6 Yltien 1 Stimme.

0 s s s 10 . 2
s 10 ’ ' ¢ 15 «« 8
+ 15 ¢ ' . s 20 4
s 20 ¢ . c . Q5 . 5 .
s 25 . . f * 35 [’ 6
. 33 ¥ € 1 Fl 50 s 8
3 50 ] s s 100 1 ] 10
+ 100 . v « 150 + 15 .
¢ 150 . [] . s 250 » 18 €

« B75 . ’ » 500 « 25 '
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. 750 . 3 1000 ¢+ 85 *
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FIGURE 2.2 Voting Rights in the Prussian-Rhenish Railroad Company’s
Charter, 1836

Source: “Statuten der Preufisch-Rheinischen-Eisenbahn-Gesellschaft,” § April
1836 in David Hansemann, Die Eisenbahnen und deren Aktiondre in ibrem
Verhiiltnif8 zum Staat (Leipzig and Halle: Renger’sche Verlagsbuchhandlung,
1837), 141-142.
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§. 20. Moy Genehmigung bes Statuté Haben bei Geactal: Besfammlungen die Glgenthlimee
vont ciner bi8 oiev Abtien, eine Stimme,
von funf bi8 neun, yoa Stummen,
von jeby B8 meumachn, dro Srimmen,
ooa pwansig bid neun nnb tieryig, viee Strmmen,
von finfyig bis newn umd neunjig, finf Stimmen,
von hunbert und mehreren, fedd Stummen,

FIGURE 2.3 Voting Rights in the Rhine-Weser Railroad Company’s Charter, 1837
Source: “Statut der Rhein-Weser Eisenbahn-Aktien-Gesellschaft,” Amtsblatt der
Kgl. Regierung zu Minden, Minden, 15 September 1837, in Walter Steitz, Die
Entstehung der Koln-Mindener Eisenbabngesellschaft: Ein Beitrag zur
Frithgeschichte der deutschen Eisenbabnen und des preussischen Aktienwesens,
Schriften zur Rheinisch-Westfilischen Wirtschaftsgeschichte, Band 27 (Cologne:
Rheinisch-Westfalischen Wirtschaftsarchiv zu Kéln, 1974), 294.

charter specified fourteen gradations between the two extremes; the
Rhenish Railroad’s statute called for four.*°

An intermediate form of the graduated scale in Prussia occurred in
the charter of the Rhine-Weser Railroad (see Figure 2.3), a forerunner of
the Cologne-Minden Railroad. Unlike Hansemann’s preferred charters,
this one did not establish a minimum threshold for attaining the right to
vote; possession of one to four shares earned the stockholder one vote. As
in the charters discussed above, however, the Rhine-Weser Railroad’s
charter did not allow any stockholder representation for more than one
hundred shares.

Whether limitations on the power of capital in German corporations
had their origins in Britain practice, as they did in the United States, or
perhaps in Dutch or French practice, remains to be explored,*! but a Ger-
man legal expert offered some fascinating observations on the practice in
the early 1840s. “Votes [in a joint-stock corporation] are counted not
according to heads but according to shares,” began Dr. Meno Péhls’s dis-
cussion of voting rights in an 1842 legal handbook, as if he were oblivi-
Ous to current practice; “in an association of capitalists, in which the
personages [of the stockholders] necessarily lie outside, the total capital
specified in the charter (the total of the shares) is actually more the socius
than the proprietor of the share. Whoever possesses more shares, there-
fore, is so many times socius as the total number of his shares.” For this
reason, he continued, one share gets one vote and “every member has as
many votes as he possesses shares.”42

But this, it turned out, was mere theory, for Pohls noted that actual
practice differed substantially. In particular, he noted that individual



46 INSTITUTIONS IN THE TRANSPORT AND COMMUNICATIONS INDUSTRIES

companies set a limit on the total number of votes that individual stock-
holders could cast. This was meant in part, he explained, to head off the
disadvantages that would accrue if too great a number of votes accumu-
lated in the hands of an individual and “especially to secure for every sin-
gle share the possibility of participating in the [stockholders’]
deliberations.”? A cap on maximum votes, in other words, would both
head off the dangers inherent in the accumulation of power and help to
ensure a measure of representation for all stockholders.**

Overall, the preliminary evidence in the railroad industry suggests
that roughly similar levels of democratic practice prevailed in the early
American and Prussian corporations, although the emphases differed
somewhat. In Prussia, graduated voting scales such as these seem to have
been in wider use. Of the eleven earliest and largest railroads, for exam-
ple, eight used graduated voting scales similar to those that David Hanse-
mann showcased in the appendix to his book. But this did not necessarily
constitute unambiguous evidence of a higher regard for the rights of the
individual in Prussia, since nine of the eleven railroads required that
stockholders possess a minimum number of shares (between three and
ten) before they were entitled to vote at all.** According to Pohls, writing
in 1842, this practice was developed by the larger companies in response
to the “inconvenience” (Unbequemlichkeit) in voting occasioned by the
division of their capital into many small shares; as he noted, however, this
lefc the smallest stockholders without any representation in company
affairs. No charter in the United States, to my knowledge, failed to give
the smallest stockholder at least one vote, so in this sense the democratic
ethos implicit in American practice, despite the smaller incidence of grad-
uated voting scales, could be regarded as roughly comparable to the
Prussian.

Divergence Sets In

Yet, despite an initial similarity in the democratic thrust of corporate vot-
ing rights, however much the details varied, railroad legislation in the
United States and Prussia began to diverge within a decade or two, for
American practice shifted closer to the one-share, one-vote rule in the
1830s and 1840s, while Prussian practice remained uniformly with the
graduated scale. In a general revision of Massachusetts statutes in 1835,
for example, the diversity evident in 1829 was considerably reduced. The
portions of the Revised Statutes (Chap. 39, § 45-86) that related explic-
itly to railroad companies dispensed with graduated voting scales alto-
gether and simply gave each member of the corporation one vote for each
share, but it retained a cap on the overall voting power of individuals:
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“(E)ach member,” the legislation read, “shall not be entitled to any vote
for any shares beyond one tenth part of the whole number of shares of the
stock of such corporation.” This stricture applied to all railroads that
might be chartered thereafter as well as to all those whose charters did
not specify something different. Through at least 1850 (the endpoint of a
compendium of New England railroad laws that was published in 1851),
this provision remained in force and no Massachusetts railroad charter
again contained explicit provision regarding voting rights.*’

The State of New Hampshire’s Revised Statutes of the early 1840s,
meanwhile, initially required a slightly more complicated scheme of all
corporations, then moved to a simple cap on total votes. Simultaneously
banning the use of proxies, the initial legislation declared,

(E}ach member . . . may give one vote for every share of which he is the
bona fide and absolute owner, not exceeding ten, and one vote for every
two shares of which he is such owner, over ten and not exceeding
twenty, and no more.*?

In 1846 the legislature eased these restrictions considerably, though it still
did not move all the way to a one-share, one-vote form of suffrage. The
changes came in amendments to the laws of corporations that applied to
all for-profit corporations, including all previously chartered corpora-
tions “whose charters are subject by law to alteration, amendment, or
repeal,” which would have meant the vast majority of, if not all, existing
corporations. This legislation now permitted the use of proxies, but it still
limited total voting power as follows: “(N)o one shall be entitled to vote
in any case for any shares beyond one eighth of the whole number of
shares into which the capital stock may be divided.”*’

By mid-century, however, graduated voting schemes—even a simple
cap on total votes—seem generally to have fallen out of favor in the
United States, except possibly in Massachusetts. The first railroad char-
ter that the State of Connecticut issued (in 1832) restricted an individual’s
voting power to one-tenth of the total, and subsequent charters some-
times contained this provision, sometimes did not. But the last charter
with this kind of cap was granted in 1841; thereafter, one vote per share
became the rule.*® When the New York legislature passed a general rail-
road law in 1850, moreover, it explicitly endorsed one-share, one-vote
suffrage for the election of directors.’! Two years later, a railroad com-
pany chartered in Georgia repealed a graduated voting scale by amending
its charter. The suffrage provision in its original charter had given “one
share, one vote; two shares and not exceeding five shares, two votes;
every ten shares above five, one vote.” The first section of a charter
amendment passed in 1852 read: “(E)ach stockholder shall be entitled to
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one vote for each and every share he, she or they may hold.” A change in
the company’s by-laws the same year affirmed what David Hansemann
fifteen years earlier had termed the aristocratic system of voting: “Each
stockholder may at every meeting give as many votes or ballots as he
owns shares.”>?

By the turn of the century, graduated voting scales had disappeared
entirely. An American authority on railroad legislation, writing in 1903,
noted that such scales had been common in early railroad charters granted
in the Atlantic seaboard states, but made clear that they were a thing of the
past.’? Five years later, another writer, author of A Manual of Corporate
Organization, advised his readers: “The usual rule in regard to voting is
that each stockholder of a corporation is entitled to one vote for each
share of stock standing in his name on the books of the corporation.”’*

In Prussia, in contrast, graduated voting scales clearly remained the
norm through the 1850s. In “a handbook for businesspeople, private
individuals, capitalists and speculators,” Dr. Julius Michaelis reported in
minute detail on all German railroads in operation ca. 1853. A survey of
his information for eleven of the earliest and largest Prussian railroads
reveals that eight still used a graduated scale at mid-century and that one
other retained a cap on total voting power; only two of the railroads
used something close to a one-share, one-vote rule. The graduated scales
varied considerably in their details but followed the general pattern out-
lined earlier.*

A few years later, an expert in German railroad law, Julius Herrmann
Beschorner, confirmed that the practice persisted. His opening words in
a discussion of voting rights in an 1838 legal handbook were practically
identical to Pohls’ in 1842: “The votes are counted not according to
heads”—nach Képfen was the phrase that both used—“but according to
shares.” Then he repeated the same argument—that the basic units [Ein-
heiten} of an association were capital, not individuals, that the share was
the socius, and so on. Therefore, he concluded, each share warranted a
vote “and every member [Mitglied] must have as many votes as he or she
possess shares.” Then, like Pohls sixteen years earlier, he left theory
behind and turned to practice: “Nevertheless, on the grounds of expedi-
ency and fairness, a thoroughgoing enforcement of this principle in the
charters had to be forsaken.” In particular, he cited the problems that had
arisen when a single stockholder accumulated a large number of votes.
“Also,” he observed, “the interest of the proprietor of many shares often
collides with that of the proprietor of one or only a few.” For this reason,
railroad companies used graduated voting scales, and he offered the
reader an example of a ten-step scale that “many joint-stock corpora-
rions” used (see Figure 2.4). Beschorner also noted that a number of cor-
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FIGURE 2.4 Graduated Voting Scale Used By German Corporations in the Late
1850’s
Source: Julius Herrmann Beschorner, Das Deutsche Eisenbabnrecht mit
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Verlag von Ferdinand Enke, 1858), 77.

porations retained a threshold, below which a stockholder did not have
the right to vote.*® Unlike in the United States, where graduated voting
scales had largely disappeared by the late 1850s, little seemed to have
changed in Prussia, or in the German states more broadly, by then.

And, later in the century, when the Reichstag passed an extensive
revision of German corporation law, the result—in formal terms, at
least—was to democratize the internal environment of the German cor-
poration a bit further. In the new legislation, passed in 1884, the thresh-
old to attain the right to vote fell away: “Every share affords the right to
vote,” read Artikel 190, which applied to Aktiengesellschaften as well as
to Kommanditgesellschaften auf Aktien.’” At the same time, the law
endorsed the one-vote, one-share rule in principle, as earlier commenta-
tors had, but it preserved the option for incorporators to choose to limit
suffrage in various ways: “In the event that a shareholder [literally, Kom-
manditist] owns several shares, the corporation statutes | Gesellschafts-
vertrag| can limit the exercise of his voting right by setting a maximum
amount or in gradations [Abstufungen] or by type of share.” As a legal
commentator pointed out, this meant that a corporation, if it wanted,
could even allow only one vote per stockholder (e.g., one vote for the first
share and no additional votes for additional shares).*

In the United States, meanwhile, voting rights evolved further in the
“aristocratic” direction—*“plutocratic” would be the better designation—
in the last decades of the nineteenth century. Corporations began to
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divide their shares into classes of stocks—preferred and common stock,
for example—and not all classes carried voting rights. After the turn of
the century, Robert Liefmann, a recognized German authority on cartels
and trusts, noted the emergence of this practice in the United States and
pondered its implications: “by possessing half of [only] the voting
shares,” he observed, “one controls the entire enterprise.” Concerned as
he was to understand why so many mergers had taken place in the United
States around the turn of the century, the contrary movement in Germany
that ensured the right of every stockholder to vote had, he thought, made
the mass of small stockholders relatively more powerful and made
takeovers more difficult.’

During the same years, changes in American law, according to
Thomas Conyngton, author of a 1905 edition of a handbook on incor-
poration, enhanced the rights of minority stockholders in other ways that
made it easier for a minority to gain control.®® By the late nineteenth cen-
tury, nine state constitutions explicitly gave railroad stockholders the
right to engage in what was known as cumulative voting, which meant
that they could “cumulate [their] shares, and give one candidate as many
votes as the number of directors multiplied by the number of shares of
stock shall equal.”®' As Conyngton explained, “the cumulative system of
voting . . . is designed to secure minority representation on the board.”
This might make it easier for the minority interest to control a corpora-
tion, as Liefmann thought, but the overall effect as not necessarily to pro-
tect the small stockholder, as Conyngton implied a few years later in his
1908 manual on incorporation.®

As the twentieth century opened, the practical effect, paradoxically,
was that Americans enjoyed a lesser degree of what William N. Parker
has termed “shareholder democracy” in the corporate world.®* By 1918,
when Liefmann wrote, the constraints on suffrage inside the American
corporation had facilitated a concentration of wealth that astounded him.
Thinking specifically of the extensive wealth controlled by the J. P. Mor-
gan Konzern, Liefmann wondered “how Americans, in those circum-
stances, can speak of their country as a true democracy.” Corporate
practice in Germany was, in Liefmann’s words, a good deal “more demo-
cratic,” and this, in his view, made it much harder to carry out mergers
and consolidations.*

CONSTITUTIONAL STRUCTURE

This basic difference in the democratic thrust of corporation policy
extended beyond the issue of voting rights and procedures into the very
structure of the corporation itself, as a brief review of the secondary
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literature indicates.®’ In the United States, the corporate structure speci-
fied in the earliest railroad charters consisted of two overlapping bodies:
The mass of stockholders and, elected from their midst, the board of
directors; this basic structure remained in place throughout the nineteenth
century. In Prussia and later in Germany, in contrast, the vast majority of
the earliest railroad corporations had two levels of management above
the stockholders.®® As in the American corporation, the Vorstand or
board of directors stood at the top of the organization; at the bottom
were the mass of stockholders, their powers institutionalized in the Gen-
eralversammlung or general assembly. Unlike in American corporations,
however, another body—the Aufsichtsrat or supervisory board—resided
between the two. Its members were elected from among the mass of
stockholders, and the members of the supervisory board, in turn, selected
the board of directors. The lines of power in the Prussian corporation
thus flowed upwards from the general assembly, which had authority
over the supervisory board, which in turn had authority over the board of
directors.

The law’s view of sovereignty in the corporation also differed radi-
cally in the United States and Germany by the end of the century. Initially,
practice does not appear to have differed significantly. “Bottom-up” sov-
ereignty characterized the German corporation, for German law tradi-
tionally regarded sovereignty to reside in the general assembly, rather
than in the supervisory board or the board of directors. Similarly, in the
United States “(i)n the early decades of the nineteenth century,” writes
Scott R. Bowman, “American jurists lodged effective control of corporate
enterprise in the shareholders, who as owners were deemed to be ulti-
mately responsible for its conduct.”?”

But by mid-century American courts had begun to sanction an
expansion of the board of directors’ implied powers,® and by the end of
the century American law clearly lodged sovereignty at the top of the cor-
poration, in the hands of the board of directors. The rather innocent-
sounding vehicle in accomplishing this change was the process of writing
by-laws to govern the internal organization of the corporation. As
Thomas Conyngton observed in his 1908 manual on incorporation,

the right to make by-laws was formerly a prerogative of the stockhold-
ers alone, and these by-laws usually imposed certain proper restraints
and limitations upon the directors. Now, in New Jersey and a few other
states, it is possible and not uncommon by charter provision to give the
directors absolute power to repeal by-laws passed by the stockholders,
and to substitute, if they so desire, by-laws of their own of exactly oppo-
site effect. This is perhaps the most dangerous of all the innovations
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upon the old rules, as it virtually releases the directors from all necessity
for compliance with the wishes of the stockholders and leaves in their
hands the unrestrained management of the affairs of the corporation.®”

While the mass of the stockholders were steadily losing ground in the
United States, their position was being beefed up in Germany. There the
legislation passed by the Reichstag in 1884 strengthened the authority of
the general assembly, which the law regarded as the body that expressed
the “highest will” of the corporation (als oberstes Willensorgarn der
Aktiengeselleschaft). Accordingly, selection of the supervisory board, deci-
sions regarding changes in corporate statutes, changes in capitalization,
and so on all required the approval of the general assembly in Germany.

Thus, in terms of both corporate suffrage and constitutional struc-
ture, American and German corporations ended the century on very dif-
ferent terms. The American corporation entered the twentieth century in
a decidedly less democratic mode than it had begun the nineteenth cen-
tury. German corporations, in contrast, preserved more of the markers of
democracy throughout the century.

THE IMPORT OF POWER

How might an understanding of the divergence in democratic practice
within the corporation help us to understand the evolution of corporate
strategies? The foregoing discussion does not provide a firm basis, of
course, on which to draw sound conclusions about the consequences of
different political environments within the corporation. But, by way of
closing, it is worth noting just where power relations among stockhold-
ers would have intersected with the process of corporate strategizing, a
discussion that brings us full circle to the issues raised earlier about asso-
ciational behavior in the electrical manufacturing and steel industries.
Both the United States and Germany were at the forefront of late-
nineteenth-century efforts to develop new strategies of growth, and the
two novel strategies that came to dominate in this era were horizontal
integration, carried out by merging with companies in the same line of
business, and vertical integration, which entailed the creation or acquisi-
tion of business capability in marketing or raw-material production. Of
the two, vertical integration seems less likely to have prompted conflict
over the power of stockholders in Prussia or Germany than in the United
States, for it was more available as an option from the outset, especially
in Prusso-Germany. In both countries, corporate charters routinely spec-
ified the corporation’s lawful activities, but Prussian and German char-
ters, anchored in Roman law, did so in much broader terms than
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American charters, whose formulation was guided along narrower lines
by Anglo-Saxon law. Consequently, vertical integration, which necessar-
ily brought the company into new areas of operation, was more likely to
require a change in the corporate charter in the United States, especially
if the new lines of business not merely supported the corporation’s main
line of business but offered their services to the public. In that case, the
corporation clearly risked having its business activities declared ultra
vires or “beyond the powers” granted by the charter and therefore legally
unenforceable. As Maier writes,

Widespread use of the ultra vires doctrine in nineteenth-century corpo-
rate law resembled the establishment of judicial review in constitutional
law, and for good reason: Charters and constitutions were understood
essentially as the same.”®

Yet, by the turn of the century, the ultra vires doctrine was apparently
moot: “Owing to the broad powers that are now usually granted,”
Conyngton reported in his 1908 incorporation manual, “the doctrine of
ultra vires has much less importance than formerly.””! On this score,
American and German corporations opened the twentieth century on
roughly comparable terms.

Horizontal integration, however, would have raised the issue of the
stockholders’ power in similar fashion in both countries right from the
start, and here the divergence in democratic practice, evident in the evo-
lution of corporate suffrage and constitutional structures, would more
likely have mattered. In practice, stockholders in both the United States
and Prussia or Germany almost always had to secure a change in a cor-
porate charter to pursue horizontal integration, since the charter almost
always specified a maximum capitalization or required stockholder
assent to dissolve the company. Thus, regardless of whether a given com-
pany was absorbed in a merger or re-emerged as the parent company in
a consolidation, such transformations usually required a change in a
corporate charter.

In this circumstance, then, the divergence in democratic practice that
began when railroads dominated corporate activity in the United States
and Prusso-Germany could well have made it easier for a small body of
stockholders to gain control in an American corporation at the turn of
the century and relatively more difficult in its Prussian and later German
counterpart. As suggested earlier, the conventional understanding of the
conditions that gave rise to cartels in Germany and to consolidated
enterprise in the United States now seems quite inadequate. Closer
attention to the distribution of power among stock holders—and there-
fore to the underlying capacity to consolidate—offers a potentially fruit-
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ful way of understanding the divergence anew. If German industrialists
seemed to favor cooperation more than their American counterparts did,
in other words, this could well have been because they, unlike their
American colleagues, simply had less power to override the preferences
of colleagues who thought differently.”? If cartel policy did indeed give
German industrialists greater latitude to choose among corporate strate-
gies, it is nonetheless possible, viewed from the standpoint of power rela-
tions within the corporation, that German industrialists who preferred
consolidation also found themselves—in practice—with much less lati-
tude for choice.
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