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Although corporate governance attracts widespread interest in business circles 
today,1 its history before the twentieth century remains largely unex:plored.2 

Much of what we know about nineteenth-century American corporations 
yields an exterior, not an interior, view. In one line of research, historians have 
charted changes in the process by which corporations were created, highlight
ing the shift from incorporation by special acts of the state legislatures to "free" 
or general incorporation, a bureaucratic procedure governed by statute law.3 

A second line of research has centered on theories or conceptions of the 
corporation. 4 Yet, these two strands of scholarship tell us virtually nothing 
about the goings-on in the interior of the corporation. 

This chapter ls based on research for a history of nineteenth-century corporate governance in the 
United States, Britain, France, and Germany, tentatively entitled Shareholder Democracy: The 
Forgotten History. I am grateful to a team of research assistants, especially Cynthia Poe, for their 
unflagging energy and to the Alfred P. Sloan Foundation, the Center for World Affairs and the Global 
Economy and the Graduate School of the University of Wisconsin, the Russell Sage Foundation, and 
the German Marshall Fund of the United States for financial support. Many thanks to the conference 
participants (especially Na0mi Lamoreaux) as well as to Alfred Chandler, Shane Hamilton, Gregory 
Mark, and Cynthia Poe for constructive criticism; the remaining deficiencies are mine. A very early 
version of the third through fifth sections appeared as "Corporate Governance in Late 19th-Century 
Europe and the U.S.: The Case of Shareholder Voting Rights," in Klaus J. Hopt, Hideki Kanda, Mark J. 
Roe, EddyWymeersch, and Stefan Prigge (eds.), Comparative Corporate Governance-the State of the 
Art and Emerging Research (Oxford: Clarendon Press, 1998), pp. 5-39, 

FROM CITIZENS TO PLUTOCRATS 67 

To complicate matters, Alfred Chandler's enormously influential work on the 
rise of managerial capitalism, paradoxically, .has diverted attention away from 
the corporation. 5 His historical typology of capitalisms moves from entrepren
eurial or family capitalism, in which firms were controlled personally by 
proprietors; to financial capitalism, in which representatives of financial insti
tutions wielded power; to managerial capitalism, in which manager-led firms 
predominated.6 Shareholders are absent Missing, even as a logical possibility, 
is shareholder capitalism, in which the shareholders collectively controlled 
firms. This is not an oversight on Chandler's part, for he distinguishes carefully 
in The Visible Hand between the rise of the corporation and the rise of mana
geriitl capitalism. Although he regards the emergence of the corporation as "the 
most significant institutional development" in American business to the 1840s, 
it did not mark a turning point in the rise of managerial capitalism, because, in 
his words, it "did not lead to new ways of doing business between or within 
enterprises."7 His focus is on the enterprise, in other words, whether organized 
as a partnership or a corporation. Its legal status matters little and is often dif
ficult to discern in his work. In this sense, the Chandlerian paradigm invites 
historians to overlook the corporation and its constituents, the shareholders. 

Lacking concrete knowledge of corporate governance in the nineteenth 
century; historians rely on assumption rather than fact. Nearly every historian, 
I suspect, takes it for granted that the power of individual shareholders has 
always been proportional to their investment and, therefore, that large share
holders have always had more power and small shareholders, less. The assump
tion underlying this (usually unarticulated) view is that large shareholders 
held the preponderance of power because American corporate governance has 
¥ways been based on one vote per share. 
· This essentially tinleless view of the distribution of power among shareholders, 

as this chapter shows, is simply wrong. Shareholder power was not always 
"plutocratic," that is, directly proportional to the amount of investment. Through 
the early decades of the nineteenth century; corporate governance was much 
more "democratic" than it came to be by the end of the century. Early norms 
put relatively little weight on the amount a shareholder had invested, and 
instead tqey tended to treat shareholders more like citizens in a relatively egali
tarian polity. It was only at. mid-century that democratic norms began to be 
pushed aside in the United States (but not elsewhere) by the modem practice of 
apportioning power among shareholders on the basis of their investment. This 
essentially historical process was an indispensable prelude to the great concen
tration of control that marked American corporations in the era of financial capi
talism at the end of the century. In overlooking it, historians have inadvertently 
naturalized a particular, twentieth-century, and distinctively American form of 
corporate governance.8 

This tendency to treat plutocratic governance· as natural, moreover, has 
impoverished our understanding of nineteenth-century debates about corpora
tions. A good case in point, explored in detail below, is the dramatic transforma
tion in thinking about the nature and origins of corporations that occurred 
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in the last two decades of the century. The transformation remains poorly 
understood, in part, I suggest, because historians have overlooked these very 
real changes inside corporations, which preceded and deepened the intellec
tual turmoil of the late nineteenth century. Viewed from the interior, in other 
words, corporations and shareholders had become something very different by 
the 1880s. Appreciating this change and its timing helps to explain more 
persuasively why theories of the corporation underwent dramatic change in 
the 1880s and 1890s. 

The argument unfolds in four steps. The next section lays out the now-
, -comentional understanding of this transformation in theories of the corpora

tion and probes its weaknesses. The third section offers an analytical 
perspective on the spectrum of voting rights found in corporate charters in the 
antebellum period. These ranged from democratic (one vote per person) to 
plutocratic (one vote per share), while the middle portions of the spectrum 
were occupied by what I call prudent-mean voting rights. The fourth section 
draws on a database of corporate charter provisions to show that the prepond
erance of shareholder voting rights fell on the democratic-to-prudent
lll@aR 

0end of the spectrum in the early to mid-antebellum period. The fifth 
section documents the shift toward plutocratic voting rights that became 
visible in the U.S. in the 1850s. This signaled the demise of the shareholder as 
citizen of the corporation and ushered in the plutocratically governed corpora
tion, thus fundamentally altering the nature of the corporation on the eve of 
a thoroughgoing transformation in thinking about its nature and origins. Why 
this change took place in the United States is a question beyond the scope 
of this chapter, 9 but, in order to underline the specific, historical nature of this 
transformation in American corporate governance, the section demonstrates 
briefly that more democratic forms of governance persisted in Britain, France, 
and Germany as American practice took a plutocratic turn. 

PROBING THE CONVENTIONAL UNDERSTANDING 

As Morton J. Horwitz, Gregory A Mark, and others have argued,10 the early 
American business corporation was understood as a "body politic" or "political 
person:•u As the legal terms suggest, it enjoyed a qualityof"personhood" distinct 
from that of the shareholders who composed it. It was viewed an "artificial 
entity" - in Mark's words, as inherently "unnatural." Brought into being by a 
special act of a state legislature, moreover, it was regarded as a state-created 
entity, which, after Dartmouth College v. Woodward (1819), was understood to 
enjoy only the rights specified in its charters (e.g. to hold certain kinds of 
property, to sue and be sued, and so on).12 In short, the early corporation was 
a state-created, legal "person" with well-defined powers. In the famous words 
of Chief Justice Marshall in the Dartmouth College case: "A corporation is an 
artificial being, invisible, intangible and existing only in contemplation of law."13 
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Its shareholders, finally, were regarded not as passive investors (as they would be 
later) but as active owners or "members" of the corporation, trustees of its 
capital. This conception of the nature of the corporation, its origins, and its 
shareholders dominated thinking through the middle decades of the nineteenth 
century. 

Then, in the last two decades of the nineteenth century, a momentous change 
occurred: the corporation came to be regarded, on the one hand, as intrinsically 
private - that is, as arising not out of state action but out of the private actions 
of individuals - and ultimately, on the other hand, as a "natural person." Two 
new theories of the corporation surfaced in succession, both rejecting alto
gether the notion of a state-created entity and instead envisioning the corpora
tion as arising naturally out of private economic relations. On its inherent 
"personhood," however, they differed. An "aggregate" or partnership theory in 
the 1880s retained the earlier conception of members, now conceiving of the 
corporation as nothing more than an aggregation of those members - "as a crea
ture of free contract among individual shareholders," in Horwitz's words, "no 
different, in effect, from a partnership." Then in the 1890s an opposing view- the 
natural-entity or natural-person theory- challenged the partnership view. This 
theory also regarded the corporation as the outcome of private action but envi
sioned it to have the attributes of "a real person," in Mark's words, the character 
of "an autonomous, self-directed entity in which rights adhered."14 These com
peting views of the corporation also implied radically different conceptions of 
the shareholder. The partnership theory clearly carried forward the traditional 
view of the shareholder as an active member of the corporation. But alongside 
of - and validated by - the natural-person theory of the corporation, Horwitz 
spggests, a new vision of the stockholder arose: the once active member became 
Illlerely a passive investor in the corporation, while the power of action now 
largely inhered in the board of directors. The natural-person theory, with its 
associated conception of shareholders as passive investors, ultimately tri
umphed and went on to dominate thought about the corporation through the 
early decades of the twentieth century.15 

Why did this momentous, multifaceted transformation in thinking about the 
nature of corporations and shareholders occur? A two-stage explanation 
emerges from the llferature. The first centers on the shift from special to general 
incorporation and its consequences for theories of the origin of corporations. By 
the 1870s, the practice of chartering corporations by special legislative act had 
largely given way to "general" or "free" incorporation, which enabled private 
parties to incorporate merely by meeting general requirements set in statute 
law. "Gradually," Horwitz writes, "by making the corporate form wliversally 
available, free incorporation undermined the grant [or state-creation] theory.'' 
The advent of general incorporation - so his story goes - made it increas
ingly difficult to maintain the notion that incorporation was "a special state
conferred privilege."16 General incorporation, thus, open_ed up conceptual space 
for the corporation as the partnership and natural-entity theories viewed it: as 
essentially private in nature. This was the conceptual terrain on which advocates 
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of the partnership and natural-person theories sparred over the nature of 
corporations in the 1890s. 

A second stage of change, itself two-sided, made the partnership theory 
increasingly less tenable, giving the edge to the natural-person theory and its 
associated conception of shareholders as passive investors. On the one side, 
the rise of a national market for industrial securities reinforced a long-term 
process by which the courts had eroded the trust-fund doctrine; that is to say, as 
stock ownership became increasingly dispersed, it became correspondingly 
mure difficult to regard individual stockholders as trustees of the corporation's 

-- "capital. On the other side, as stockholding became fragmented, turn-of-the
century corporate boards of directors, supported by the courts, assumed 
increasing power.17 And, as the corporation came to resemble, in the words of 
the legal scholar Ernst Freund in 1897, more "an aggregation of capital than an 
association of persons,"18 the stockholder, by extension, became more an 
owner of a portion of its capital than a member of the corporation; or, as Mark 
puts it: "The reality of the corporation apart from its members was becoming 
clearer as the relationship of the shareholders to the operations of the business 

-became increasingly distant."19 

On closer inspection, however, neither stage in this two-stage explanation 
is entirely persuasive. In explaining how the nature of the corporation was 
thrown open to redefinition in the 1880s, Horwitz gives great causal weight to 
the shift from special to general incorporation, but his argument seems to be 
based largely on inference; he cites no evidence.20 Why incorporation under 
general acts should somehow not count as "state creation" is simply unclear. As 
David Millon observes, "the switch to general incorporation statutes during the 
last third of the nineteenth century could have been interpreted as a continua
tion of the states' traditional constitutive and regulatory role in the creation of 
corporations." 21 After all, incorporation still required a charter from the state, 
even though it was now granted administratively rather than legislatively, and 
this, he notes, "continued to reinforce the idea that corporations (in contrast to 
unincorporated business associations such as general partnerships) were arti
ficial creations of the state." Citing J. Willard Hurst's work, moreover, he points 
out that general-incorporation statutes through the 1880s imposed significant 
restrictions on corporations.22 The general statutes, rather strictly enforced by 
the courts, continued to define corporate purposes and powers, limiting, for 
example, the corporation's ability to hold stock in other corporations, its total 
capitalization or the value of the assets it could hold, and the duration of its 
life.23 "The pervasive adoption of general incorporation statutes by many states 
during the latter half of the 19th century," Millon maintains, "did not signal abdi
cation of the regulatory notion of corporate law."24 

Instead, both Hurst and Millon locate the crucial change not in the shift from 
special to general incorporation but in New Jersey's holding-company laws 
in the late 1880s. These, Hurst writes, constituted "[t]he first signal of a new 
trend" that would reach maturity in the 1930s. New Jersey's laws and those that 
followed in Delaware and elsewhere permitted the corporation's structure and 
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business to be largely self-defined, "in effect" deeming the corporation to bt 
essentially private in nature. 25 Citing New Jersey in particular, Millon, too, see~ 
the turning point in "the last years of the 19th century, [when) state legislature~ 
eliminated several significant restrictions" in general-incorporation laws. But iJ 
the legal changes that opened up conceptual space to redefine the corporation 
as private occurred, not in the widespread shift to general incorporation in 
the 1870s, but in the laxer laws of the late 1880s and 1890s, what prompted the 
intellectual turmoil of the 1880s? 

The second stage of the explanation, which locates the emergence of the 
shareholder as passive investor at the turn of the century, also proves to have a 
timing problem, though subtler in nature. The critical step in this stage of the 
explanation centers on the emergence of the national market for industrial 
securities, which Horwitz emphasizes repeatedly. "[D]uring the 1880s," he 
writes, "it was beginning to become clear that the managers, not the sharehold
ers, were the real decision makers in large, publicly owned enterprises."26 "[T)he 
rise of a national stock market," he argues, "definitively converted shareholders 
into impersonal investors," thus encouraging the "courts beginning in the 1890s 
[to) gradually [erode) the trust fund doctrine."27 Trading of industrial securities 
expanded dramatically during the tum-of-the-century merger movement, he 
observes: "It is perhaps at this point that we ·can clearly identify the beginning of 
the shift away from 'the traditional point of view' of shareholders as 'the ulti
mate owners, the corporate equivalent of partners and proprietors.' "28 Again: 
"The root of the problem was that the relationship of the shareholder to the 
corporation had begun to change fundamentally during the 189os,''2s 

Lurking behind these statements is the growing separation of ownership 
from control that marked "managerial capitalism" and would agitate public 

\ debates in the 1930s. In suggesting why the aggregate theory did not take hold 
in the late nineteenth century, Millon is more explicit on this point: 

Growth in the size of corporations and dispersal of share ownership resulted in the 
phenomenon later described as the separation of ownership and control in Adolf Berle 
and Gardner Means' famous book, The Modern Corporation and Private Property. One of 
the most salient features of this development was the prevention of active participation 
by shareholders in the management of the business. As a practical matter, dispersed 
share ownership, small individual holdings, and increasingly complex operations trans
formed shareholders from entrepreneurs into passive investors who placed their 
economic interests in the hands of professional managers. 

"[R]ender[ing] the partnership analogy untenable" and the natural-person theory 
more plausible, these changes "in the internal relationship between manage
ment and shareholders," he argues, turned the shareholder into a passive 
investor. 30 

The problem with this explanation lies in the erroneous assumption that 
professional managers, not shareholders, sat on boards of directors by the 
1890s. In fact, routinely with the very important exception of railroads, boards 
of directors did not succumb to managerial control this early - certainly not in 
the 1880s and not even when great horizontal combinations initially formed 
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during the "Great Merger Movement" (1895-1904). The new techniques of mana• 
gerial capitalism were first worked out by the new vertically integrated firms of 
the 1880s and 1890s in the ranks of middle management. Because their growth 
· was largely internally firianced, according to Chandler, they remained "entrepre
neurial enterprises" - that is, firms owned by single proprietors or by partner
ships.31 At the uppermost levels of the corporation, as he explains in a separate 
chapter in The Visible Hand on "Top Management," it was the great horizontal 
combinations that begot separation of ownership and control by putting salaried 
mruiagers on their boards - but they did so only after the turn of the century, 

· ·wn:en they began to integrate forward and backward. 'The shift in strategy from 
horizontal combination to vertical integration," in Chandler's words, "first 
brought the managerial enterprise to American industry."32 Through the turn of 
the century, all but a handful of boards of directors (again, excepting railroads) 
continued to be dominated by shareholders. Why, then, did shareholders gener
ally come to be seen as passive investors by the 189os? 

Both the roiling debates about the nature of the corporation of the 1880s and 
the growing perception of shareholders as passive investors in the 1890s need 
to-be-reconsidered in light of prior chariges in the balance of power among 
shareholders. The remaining sections outline the key change in corporate 
governarice - a shift from democratic to plutocratic voting rights - that put in 
place radically new power relations in the corporation, centralizing control 
in boards of directors dornlnated by the largest shareholders and turning the 
mass of smaller shareholders into mere investors by the 1870s. 

SHAREHOLDER VOTING RIGHTS - THE 
ANTEBELLUM SPECTRUM 

An aritebellum shareholder's voting rights depended on the provisions of the 
corporation's charter or, failing an explicit provision or generic legislation 
regarding voting rights they were deterrnlned by the common law. The vast 
majority of Americari corporate charters, as noted earlier, were grarited in spe
cial acts of legislation passed by the state legislatures and published along with 
other laws.33 By the 1830s and 1840s these special acts frequently subordinated 
newly created corporations to generic laws, whose boilerplate provisions 
offered a mearis of streamlining charters. As reliarice on general incorporation 
became widespread in the 1870s, firially, corporations could be formed simply 
by mearis of ari adrnlnistrative process as long as one met the statutory require
ments arid paid the necessary fees. 34 Special acts arid generic legislation almost 
always included detailed provisions regarding the governance of the corpora
tion. Only during the era of general incorporation did it become common 
for the legislatures to perrnlt corporations to deterrnlne their own rules of 
governarice, although this, too, required explicit provision. In the absence of a 
provision, the common law set the default. 
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Though remarkably diverse in practice, shareholder voting rights in the arite
bellum period may be arrayed along a spectrum ranging from democratic to 
plutocratic. A description of shareholder voting rights in overtly political terms 
may jar the modem reader, accustomed to thinking of corporations in economic 
terms, but doing so is consistent with antebellum practice. At a time when 
Americans still thought in terms of political economy, thinking of the corporation 
as a polity came easily. Thus, as Pauline Maier notes, "(corporate] charters arid 
constitutions were understood as essentially the same." Debates about the govern
ance provisions of corporate charters, she suggests, had much in common with 
debates about the governarice provisions of state and federal constitutions.35 

Americans discussed them within a common framework of understariding. 
Thinking about shareholder voting rights in terms of democracy arid pluto

cracy would also have accorded well with nineteenth-century practice. Writing in 
1837, the Prussian railroad promoter David Harisemarm defiried the endpoints of 
a spectrum in virtually the same terms: "The two extremes, giving each share
holder one vote and giving each share one vote, starid in relation to one another 
like democracy and aristocracy."36 But "aristocracy" could include systems of 
hereditary power, so "plutocracy" seems a more accurate description. The term 
came into wider use in the U.S. after rnld-nineteenth century, moreover, just as 
one vote per share was becoming more common. One of the grounds on which 
the abolitionist minister Henry Ward Beecher condemned slavery in 1863, for 
example, was its tendency to concentrate wealth arid therefore power, in the 
hands of a few. "Slavery makes not only aristocracy; but plutocracy," he wrote, 
"which is the most dangerous kind of aristocracy ... What would you think of 
voting, if one man could cast a thousand votes? ... Where this disproportioned 

. power exists, even in the Free States, it is darigerous."37 Since shareholder voting 
\rights based solely on the number of shares one owned yielded a sirnllarly 
"disproportioned power," plutocracy arid its counterpoint, democracy, seem apt 
descriptions of the two extremes of antebellum voting rights. 

The Americari common law, which required fully equal voting rights, defiried 
the democratic end of the spectrum. In the absence of ari explicit provision, 
shareholders were treated like citizens, entitled to only one vote each, no matter 
how much they invested. This tradition, which has largely escaped historical 
memory,36 derivea"'from seventeenth-century Britain. As Pauline Maier 
explains, British tradition regarded the shareholder not as the owner of a 
portion of capital, but as a "member" of the corporation arid therefore as an 
equal among equals. This was the model embodied in the English trading 
company. "Voting in early English profit-seeking corporations such as the East 
India Company," Maier writes, "allowed all shareholders single votes since 'the 
units of which the corporation was composed were still considered to be the 
members, as is the case in municipal corporations arid guilds,' not shares.''39 

Linking suffrage to humari beings rather thari to ari amount of capital, the 
common law prescribed the most democratic form of shareholder voting rights. 

The democratic default could be overridden in legislation and, as will 
become evident, usually was, but even then the common law could still have 
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significant scope. It all depended on how the provisions were worded. If voting 
rights were described as applying specifically in the election of directors, 
then the common law continued to govern other decision-making processes. 
In such · cases, when the shareholders made strategic decisions, they did so 
democratically: each shareholder, large and small alike, cast only one vote. This 
practice can be discerned between the lines, so to speak, of the minutes of 
shareholders' meetings. The minutes usually reported events in very terse 
terms, noting merely that this or that action was "resolved." But decision by 
ballot always required the appointment of a committee to determine who was 

·-e~d to how many votes, to examine proxies, to collect the ballots, and to 
report the results. All this was duly noted in the minutes and often required 
adjournment during the balloting. Thus, when decisions were made without 

. appointing such a committee, they were clearly being made on the basis of a 
voice vote or a show of hands - necessarily one vote per person. In the termino
logy of the day this was known as a "vote by acclamation," in contrast to a 
"stock vote," that is, a vote according to the prescribed voting rights.40 

The other end of the spectrum was defined by the modem, plutocratic practice 
of g.aeting one vote per share. In the late eighteenth and early nineteenth cen
tury, distributing power among shareholders in direct proportion to their invest
ment was widely viewed as an unwise, if not dangerous, practice. Critics of the 
one-vote-per-share rule stressed the political as well as economic dangers of per
mitting the concentration of control in the hands of the largest shareholders. As 
Maier and others have shown, "anti-corporate" sentiment was rampant in the 
antebellum period and centered on fears that corporations, necessarily privileged 
in some degree and widely viewed as a remnant of monarchical privilege, posed 
a threat to the republican nature of American society. At the same time, critics of 
plutocratic voting rights feared that large shareholders, left to their own devices, 
would attend only to their own financial interests, thereby undermining the gen
eral welfare of the eriterprise.41 Early corporations, it should be noted, were usu
ally assumed to provide a public service, and some (especially in transportation) 
attracted considerable public investment. Manufacturing was an exception and 
perhaps for this reason New York's 1811 general incorporation law for manufactur
ing pennitted plutocratic voting rights - "Each stockholder," it declared, "shall be 
entitled to as many votes as he owns shares of stock in said company.42 But, as the 
next section shows, plutocratic voting rights were exceptional. 

Occupying the middle portion of the spectrum was a great variety ofvoting
rights schemes that struck a balance between democracy and plutocracy by 
limiting the power of larger investors. Some charters, for example, limited a 
shareholder's total .votes to a certain number or to a certain proportion of the 
total votes cast (e.g. one-tenth). More common, however, were graduated vot
ing scales that diminished voting power relative to shareholdings as sharehold
ings increased. One of the more elaborate was that of the first Bank of the 
United States (BUS), chartered in 1791: 

. The nwnber of votes to which each stockholder shall be entitled, shall be according to 
the number of shares he shall hold, in the proportions following, that is to say: For one 
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share, and not more than two shares, one vote; for every two shares above two, and not 
exceeding ten, one vote; for every four shares above ten, and not exceeding thirty, one 
vote; for every six shares above thirty, and not exceeding sixty, one vote; for every eight 
shares above sixty, and not exceeding one hundred, one vote; and for every ten shares 
above one hundred, one vote; but no person, co-partnership, or body politic, shall be 
entitled to a greater number than thirty votes. 43 

The scale apportioned votes over six, increasingly wider steps, ending with one 
for every ten shares. Graduated scales could also be combined with a cap on 
total votes, as this one was; no BUS shareholder could cast more than thirty 
votes. This provision was carried over to the 1816 charter of the second BUS, 
except that its use was restricted explicitly to "voting for directors," which 
meant that the common law default would have applied to other decisions.44 

Following Alexander Hamilton, I call these "prudent-mean" voting rights. As 
Secretary of the Treasury, Hamilton laid out his thoughts about the proper 
organization of a national bank in 1790. Pondering whether Congress should 
create a new institution or renovate the Bank of North America (BNA), he raised 
a series of objections to the constitution of the BNA, one of which centered on 
its shareholder voting rights. Its Congressional charter of 1781, he noted, called 
for "a vote for each share," which he deemed .an "improper rule." The com
pany's 1787 Pennsylvania charter, on the other hand, said nothing about voting 
rights. "[T]he silence of it, on that point, may signify that every stockholder is 
to have an equal and a single vote," but this he regarded as "a rule in a different 
extreme, not less erroneous." Instead, the voting-rights· provision should be 
explicit and "a proper one," he declared. In arriving at a proper rule, he reas
oned on the following lines: 

4 vote for each share renders a combination of a few principal stockholders, to monop
ollze the power and benefits of the bank, too easy. An equal vote to each stockholder, 
however great or small his interest in the institution, allows not that degree of weight to 
large stockholders which it is reasonable they should have, and which, perhaps, their 
security and that of the bank require. A prudent mean is to be preferred. 45 

As a "prudent mean" for a national bank, he went on to suggest exactly the 
graduated voting scale that appeared in the charter of the first BUS the follow
ing year. "Prudent-mean" is used here in a Hamiltonian spirit for voting rights 
that accorded some weight to the amount that a shareholder invested, but also 
limited the power of large shareholders. 

To understand how these three types of shareholder voting rights -
democratic, prudent-mean, and plutocratic affected voting power, they may 
be represented graphically, as in Fig. 2.1. Along the x-axis is the number of 
shares; along the y-axis, the number of votes. The horizontal 11-ine represents 
democratic voting rights - always and only one vote, no matter how many 
shares one owned. The diagonal line represents plutocratic voting rights, in 
which the number of votes exactly equals the number of shares. The slightly 
curved line represents Hamilton's graduated scale for the first BUS, while the 
line that crosses it represents a straight linear scale (one vote for every five 
shares). As a glance easily confirms, the use of a prudent-mean voting scale, 
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whether a graduated scale like that of the BUS or a simple linear scale, shifted the 
shareholders' voting rights visibly towards the democratic side of the spectrum. 

It is worth emphasizing that this insight applies only to formal voting rules. 
How votes played out in practice, of course, may have been another matter alto
gether. Rational-choice theorists who study voting rights would point out that the 
effective power of a vote can vary widely, depending on the overall configuration 
and balance of interests. Consider the simplest of scenarios: if two shareholders 
each had forty-nine votes and a third had only two, formation of a winning coali
tion would obviously depend on the shareholder with two votes, who therefore 
could be said to wield the most power.46 Nonetheless, analysis of formal voting 
rights establishes a baseline for understanding real voting power. It seems fair 
to think that prudent-mean voting rights established an initial distribution of 
power among shareholders that was broader-hence, more democratic- than did 
plutocratic voting rights, and this is what the graphic representation illustrates. 

AMERICAN SHAREHOLDER VOTING RIGHTS, 1825-35 

In what proportions were these various kinds of voting rights actually used in 
the antebellum period? Some conclusions may be drawn from the corporate 
charters that were granted by special act from 1825 to 1835. The data reported 
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Fig. 2.2. Voting rights, 1825-35, N = 1,233 

here encompass all charters granted by all states in 1825, by seven states from 
1826 through 1834 (Connecticut, Massachusetts, New Jersey, Virginia [except for 
1829 and 1831-33]. South Carolina, Louisiana, Ohio), and by all states in 1835.47 

Altogether they totaled 1,233: eighty-six corporations chartered in nineteen 
states in 1825, 790 in the seven states from 1826 through 1834, and 357 in nine
teen states in 1835. 

The voting-rights provisions in these 1,233 charters are classified in Fig. 2.2 
according to the three types of voting rights described above plutocratic, 
prudent-mean, and democratic. The plutocratic group includes only those 
charters that granted shareholders one vote per share without any limit on the 
total number of votes that they could cast. In the prudent-mean group fall 
those that specified graduated scales with or without an absolute or propor
tional cap on total votes, linear scales with or without a cap, and one vote per 
share with an absolute or proportional cap on total votes. Classified as demo
cratic, finally, are those instances in which the charter said nothing about vot
ing rights;· since the common law would have required equal votes, as well as 
seven cases in which the charter explicitly permitted only one vote per person. 

As the data clearly demonstrate, the state legislatures did not routinely grant 
plutocratic voting rights between 1825 and 1835. They did so for little more than 
one-third of these d5tporations (35 percent). Much more commonly- in two
thirds of the cases - charters specified some kind of limitation that shifted vot
ing rights towards the prudent-mean side of the spectrum, or they said nothing 
at all, which put them in the domain of the common law. Year to year, more
over, the proportions fluctuated (see Fig. 2.3) but without a clear direction of 
change. The traditional limitations on the power of large shareholders, in short, 
remained the norm in American corporate governance through the middle 
1830s. 

The common-law default, moreover, received a ringing affirmation from the 
New Jersey Supreme Court in 1834. In Taylor v. Griswold, shareholders of a 

. bridge company asked the court to set aside the results of an election of dir
ectors two years earlier. Among other things, they charged, those in charge of 
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the election had "erred, in allowing to each stockholder but one vote, instead of 
a ~ ,for each share owned by him." In fact, the company's 1797 charter 
was silent on voting rights, but even before incorporation the company had 
adopted a bylaw that gave each shareholder one vote per share on all decisions. 
Contrary to established practice, however, the election inspectors in 1833 
had suddenly allowed each shareholder only one vote each in the disputed 
election.48 

Chief Justice Joseph Hornblower found this issue not the least bit trouble
some: "To my mind," he wrote, "the answer to this question is perfectly plain, 
whether it is considered upon general and common law principles, or upon the 
terms of the charter itself." On both counts, he found the bylaw granting one 
vote per share to be void. As a general rule, he argued, "[e]very corporator, every 
individual member of a body politic, whether public or private, is, prima facie, 
entitled to equal rights." Even if the charter did not specify one vote per person, 
"yet in its spirit and legal intendment," Justice Hornblower maintained, it "gives 
each member the same rights, and consequently, but one vote." He elaborated 
in the following terms: 

a by-law excluding a member from office, or from the right to vote at all, unless he owns 
five, or ten, or twenty shares, would not be a more palpable, though it might be a more 
flagrant violation of the charter. A man with one share, is as much a member as a man 
with fifty; and it is difficult to perceive any substantial difference between a by-law, 
excluding a member with one share from voting at all, and a by-law reducing his one 
vote to a cipher, by giving another member fifty or a hundred votes.49 

Clinching the matter, in Justice Hornblower's view, were "the very terms of the 
charter" itself. Following common practice, the charter incorporated individuals 
by name and spoke of them and their successors as "collectively constitut[ing] 
'the corporation,' 'the body,' politic and corporate." And to what did "that 'body' " 
refer, Justice Hornblower queried? "The aggregate amount of property'? or the 
collective number of individual proprietors who were incorporated'? Manifestly 
the latter." By this route he reached the same conclusion - reluctantly, because 

I 
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he hesitated to overturn the company's long-established practice of allowing 
one vote per share - that he had on general principles: "There is nothing then 
in this charter to change the common law rights and relative influence of the 
individual corporators." In fact, he went further, cautioning that such a bylaw 
migh(have pernicious effects, whether intended or not. "[T]he tendency, at 
least, the apparent tendency, of the by-law in question," he maintained, "is to 
encourage speculation and monopoly, to lessen the rights of the smaller stock0 

holders, depreciate the value of their shares, and throw the whole property and 
government of the company into the hands of a few capitalists; and it may be, 
to the utter neglect or disregard of the public convenience and interest.''50 

The sentiments expressed in this New Jersey Supreme Court decision, one 
of few pieces of surviving evidence in which shareholder voting rights were 
discussed explicitly,51 seem entirely consistent with the evidence gleaned from 
the corporate charters themselves. In specific instances, the state legislatures 
granted one vote per share, but this was not at all the norm and many corpora
tions, it seems, remained subject to the common-law default that Justice 
Hornblower and his colleagues defended so vigorously. 

FROM DEMOCRACY TO PLUTOCRACY 

Within a few years, however, state legislation trumped the New Jersey Supreme 
Court's decision in Taylor v. Griswold, signaling that a transformation in the 
norms of corporate governjlllCe was underway. In 1841 the New Jersey legisla
ture passed an act that substantially overruled the common-law default of one 
vote per person, at least in company elections. "[U)nless otherwise expressly 
provided in their respective charters," the act declared, "at every such election 
[of managers or directors] each stockholder shall be entitled to one vote for 
each share ... held by him or her."52 Five years later, the legislature acted again. 
This time, in authorizing general incorporation of manufacturing companies, 
it permitted them to determine their own voting rules, entirely privatizing the 
matter. In 1849 the legis~ture extended this practice to other lines of business 
(any kind of manufacturing, mining, mechanical, agricultural, or chemical 
business as well as inland navigation).53 

New Jersey's action was not without precedent; rumblings of change had been 
heard earlier elsewhere. The 1811 New York law permitting "free" or general 
incorporation of manufacturing companies, as mentioned earlier, specified one 
vote per share. The Massachusetts Revised Statutes of 1836 retained various caps 
on the voting power of shareholders in railroad, banking, and insurance corpora
tions, but manufacturing corporations were permitted to set their own voting 
rights in their bylaws.54 In 18371 the Connecticut legislature passed a general 
incorporation law for mining and manufacturing that entitled shareholders to 
one vote per share.55 

In the late 1840s and early 1850s, the New York legislature endorsed pluto• 
cratic voting across the board. Between 1847 and 1855, it passed general 
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incorporation laws for most organizations, from villages and benevolent societies 
through toll bridge and chemical companies to railroads. Where applicable, it 
was "characteristic" of these laws, Ronald Seavoywrites, that "[e]ach share had 
one vote." 56 Indeed, plutocratic voting rules had become the norm in New York 
State by then. As A. B. Johnson, president of the Ontario (Branch) Bank, noted 
in an 1850 article, 

Thl:l early corporations of our State [New York] attempted to guard against the dangers 
of so alarming a power [i.e., control by large shareholders], by according to large share-

.,b,oldiffll a smaller ratio of elective efficiency than was accorded to smaller stockholders; 
but the guard is abandoned in modern corporations from indifference to the conse
quences on the part of Legislatures, or from an opinion that every guard can be easily 
evaded, and that stockholders had better be presented with a known evil, than deluded 
with a fallacious remedy.SI 

Whether Johnson was right in the reasons he cited, the prevailing norms were 
clearly in the midst of a transformation. 

New York was not alone in coupling general incorporation with one-vote-per
share-voting rights, if not privatizing voting rights altogether. Louisiana took the 
latter route in 1848, having pioneered three years earlier in adopting a 
constitutional prohibition on special charters.58 California passed a compre
hensive general corporation law in 1850, according to which shareholders in 
insurance, manufacturing, mining, mechanical, chemical, and steam naviga
tion companies were entitled to one vote per share. All other companies could 
determine their voting rules themselves in their bylaws. In 1853, further acts 
affirmed one vote per share in elections of directors of corporations engaged in 
a broad range of businesses. 59 The state of Ohio also passed a comprehensive 
general incorporation law in 1852, authorizing one vote per share for trans
portation and utility companies but permitting manufacturing and magnetic 
telegraphic companies to determine their own voting rights.60 

Yet, through the 1850s, change proceeded unevenly and in piecemeal fash
ion. Some corporations apparently tried to buck the trend emerging elsewhere. 
It is probably significant that five of the seven charters granted between 1825 
and 1835 that explicitly gave each shareholder only one vote were granted not 
in the early years but at the end of the period (in 1835 - one in Kentucky, four in 
Ohio). Since these provisions merely recapitulated the common-law default, 
their existence may be read as a sign that it could no longer be taken for 
granted. Writing the common-law rule explicitly into a charter would have 
served to quiet any looming uncertainty. 

The general thrust of Virginia's chartering policy for many years, moreover, 
was to limit the power of the largest investors by means of graduated voting 
scales. A Virginia law of 1837 regulating all manufacturing corporations specified 
a voting scale that was relatively flat (i.e., democratic). It gave one vote for each 
share up to fifteen, one additional vote for every five shares from sixteen to 100, 

and one vote for each increment of twenty shares above 100. Under legislation 
passed in the same year, railroad shareholders in Virginia were allowed one 
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Table 2.1. Voting scale adopted by the State of 
Vtrginia for all corporations, 1849 

Shares 

1-20 
21-200 

201-500 

501+ 

1pershare. 
1foli~,t:Sla~ 
1fo:r~'5~ 
lf~-~'10.shafes 

vote for each share up to ten shares and then one vote for every ten additional 
shares.61 A dozen years later, the state legislature approved a standard voting 
scale (Table 2.1} for all joint-stock companies. For shareholdings under 200, this 
was a more plutocratic scale than those adopted in 1836 and 18371 but it was 
more democratic at higher levels of shareholding. This scale remained in place 
until the eve of the Civil War. 

Democratic Plu;~'V - 3'% 

"Prudent-/ .. 
mean" _;!!!!!I"" 

30% 

Fig. 2.4- Voting rights, 1855, N = 130 

Interestingly, another arel\a where evidence of substantial change does not 
emerge is in the special acts\of incorporation that some states continued to 
grant. Of the seven states included in Fig. 2.3 for the years 1826-34, five were still 
granting special charters in 1855. Together, they incorporated 130 companies by 
special act that year. As Figure 2.4 shows, the proportions of voting rights in 1855 
fell within the range of the earlier period. Thirty-nine percent specified pluto
cratic voting rights, but 61 percent still placed some limitation on the power of 
large shareholders, virtually the same as in 1825 and 1828. 

Evidence that the turn to plutocracy proceeded very unevenly also surfaced 
in the shareholder meetings of existing companies (although this kind of evid
ence is scarcer). In 1847 the shareholders of the Greenville and Columbia 
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Railroad met in Columbia, South Carolina. The company's 1845 charter 
contained an elaborate voting scale of eleven steps to apply in the election of 
officers, in amending bylaws, and "in determining on measures involving the 
interests of the Company." This was the first official meeting of the stockhold
ers, apparently called at that time because the company had only just attracted 
sufficient stock subscriptions to permit it to organize. Among the first set of 
resolutions offered for consideration was one that read: "Resolved, That until 
otherwise ordered, the vote on all questions before this meeting be taken by 
acclamation or count." The proposal to vote by voice or show of hands, accord- · 

·iflgffi the proceedings, gave rise to "some explanations" among the shareholders. 
After discussion, however, they approved the resolutions unanimously - "by 
acclamation or count," apparently, since a committee was formed to verify 

. proxies and collect ballots only later in the meeting.62 In this case, then, the 
shareholders agreed among themselves to ignore their charter provision and to 
proceed under the common-law rule. 

A similar incident occurred in Vermont in 1852, but with the opposite out
come. In May of 1852 the shareholders of the Vermont Central Railroad met to 
confrorita recently erupted scandal: their treasurer, the well-connected Boston 
citizen Josiah Quincy, had pledged the company's bonds to settle his private 
debts. According to the company's 1835 charter, shareholders enjoyed one vote 
per share specifically in the election of directors, and their practice had appar
ently been to make other decisions - such as what to do about Josiah Quincy
on the basis of one vote per person. Yet, when a disagreement emerged at the 
outset of the meeting, one of the shareholders, W. H. Gregerson of Boston, 
"called for a stock vote." Another, G. W. Benedict of Burlington, objected "that a 
stock vote cannot be called as a matter of right, under the charter, except upon 
the election of Directors." But the president demurred: "according to common 
usage, and to the rule established, as he conceived, by the charter, the call for a 
stock vote must be sustained." Benedict again protested, the question was put 
to a vote - one vote per person, it must be assumed - and the shareholders 
upheld the president: the decision would be made on the basis of a stock vote. 
In this instance, plutocratic governance won out, having already; in the presid
ent's view, come into "common usage."63 

During and aft~r the Civil War, the movement that would soon make one 
vote per share the norm accelerated at the national and the state level. 
Congressional charters granted to the transcontinental railroads in the 1860s 
and early 1870s specified one vote per share.64 So, too, did Congressional legis
lation creating a national currency and nationally chartered banks. In elec
tions of directors and at all their meetings, shareholders of the national banks 
were to have one vote per share.65 Most states that had not done so earlier now 

· followed suit. Virginia had simplified its mandated scale in 1860, giving one 
vote to each share up to ten and an additional vote to every four shares 
above ten.66 Then in 1871 it abolished graduated voting scales for certain 
corporations those chartered via a judicial process, a form of general incor
poration that it had established in the mid-185os. Finally, in 1886, the legislature 
mandated one vote per share for all corporations chartered "heretofore and 
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hereafter."67 The South Carolina legislature endorsed plutocratic voting rights 
in the same year, mandating one vote per share in its general incorporation 
law of 1886. 68 

One of the last states to come around was Massachusetts, which had been an 
early and energetic incorporator. Its manufacturing corporations, as noted 
earlier, were allowed to determine their own voting rights from the 1830s, but 
the state continued to restrict the voting power of individual railroad investors 
to one-tenth of the total votes. This restriction was carried forward in the 
Revised Statutes oh86o (ch. 63, sect. 5), and a general revision in 1881 also left 
it intact. But the latter permitted municipalities, the Commonwealth, and 
other railroad corporations to vote the whole number of shares that they 
owned.69 For individual railroad investors, voting rights were limited to one
tenth of all votes through the turn of the century. 

Massachusetts was clearly exceptional in the 1880s, for legal scholars 
regarded plutocratic voting rights as the norm by then. In an 1884 treatise, 
Henry O. Taylor noted the old common-law rule, then stressed that it no longer 
applied to "stock corporations"; "by statute and by-laws, and by custom so 
general, as to amount to accepted law, a shareholder is entitled to as many 
votes as he holds shares."70 Three years later, William W. Cook took the same 
position. The old common-law rule, he noted, had been "[a]lmost universally" 
superseded by the provisions of individual charters, statutes, or state constitu · 
tions. "[A]t the present day," in his judgment, "it is probable that no court, even 
in the absence of any such provision, would uphold a rule which disregards, in 
the matter of voting, the number of shares which the shareholder holds in the 
corporation."71 

Indeed, the transformation had progressed so far by then that plutocratic 
voting rights came to seem natural, fair, and right. This is the conception that 
one G. J. Greene voiced in an entirely different context - an expression note
worthy precisely because it was not concerned with corporate governance at 
all, but merely drew analogies with what he understood as the common prac
tice in American corporations. In a letter on recent election frauds published in 
the Keowee Courier in Walhalla, South Carolina, in 1882, Greene proposed 
"A New Plan to Govern South Carolina." Declaring himself "a Republican out
right, downright," ~d therefore "opposed to universal suffrage, that is, 
Democracy;" he also argued against an electoral system organized along racial 
lines. (His reasons were surprisingly pragmatic: "It is so difficult with us to tell 
just where the negro begins aru;! the white man ends." He also feared that it 
would put South Carolina in a badi.ight abroad.) Instead, he wanted to see rep
resentation organized "in an honest, just and impartial way" that would simul
taneously ensure white control. In words worth quoting at length, he explained 
why he thought the large corporation offered an appropriate model: 

I would govern South Carolina on the same principle on which all great corporations are 
governed. I would give to each man, white or black, precisely that power in the govern
ment of the State that each individual stockholder in a great corporation possesses, for 
what else is the State of South Carolina but a great corporation, with a taxable capital of 
say $100,000,000. How is a corporation governed? By the stock or capital being divided 
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out among a laxge number of people in various amounts, from a single share to many 
):housands, and in the management of that corporation each individual exercises pre
cisely the power that his interest in or ownership of such shares entitles him to. If he has 
one share he casts one vote. If he has ten shares he casts ten votes, and so on, according 
to the number of shares he holds. He has a vote for every share he owns. Nothing could 
be fairer. Nobody denies him this right. Everybody will admit that this is right and the law 
guarantees it to him.72 

In the half-century since Chief Justice Hornblower of the New Jersey Supreme 
Coty;L had so adamantly defended the common-law understanding of a 

'"democratic corporate governance, American practice had turned thoroughly 
plutocratic. 

That this was a distinctively American, not a universal or natural, movement 
-- toward plutocracy is worth emphasizing. In the antebellum period, voting rights 

were at least as likely to limit the power of large shareholders in the .European 
industrial powers as they were in the United States but, unlike in the United 
States, this seems to have held true throughout the century.73 Indeed, plutocratic 
voting rights were virtually unknown in France and quite rare in the German 
states-until late in the century. In a generous sample of French charters granted 
from 1825 through 1835 (74 out of a total ohoi'. companies chartered), only 3 per
cent had plutocratic voting rights; nearly complete samples for 1845 (twenty-six 
of twenty-eight) and 1855 {seventeen of eighteen) show no plutocratic voting 
rights at all. A general incorporation law adopted in 1867, moreover, officially lim
ited a shareholder's total votes to ten; this restriction remained in place through 
the turn of the century. A sample of German corporations chartered from 1825 
through 1870 (207 of 638 known corporations) yields a similar result: only 2 per
cent had plutocratic voting rights. A major revision of German law in 1884 
endorsed the one-share, one-vote rule in principle, but it noted explicitly that 
voting rights could be limited by capping total votes or with graduated scales. 
Because of the "freedom" it gave companies to adopt limitations on voting rights, 
legal expert Vlk:tor Ring emphasized in 1886, this provision of the new law left 
ample room to preserve the "personal element" in the corporation.74 Although 
legal experts emphasized a large gap between theory and practice by the 

. early twentieth century they, nonetheless, regarded German corporate law to be 
exceptionally "democratic," particularly in the powers it accorded to the share
holders' assembly and by comparison with American law.75 

Shareholder voting rights in Britain, in contrast, more closely resembled those 
in the United States in the antebellum years, but certain features of British 
practice appear to have staved off a wholesale turn to plutocracy later in the 
century. A preliminary sample of charters granted under general incorporation 
laws between 1845 and 1865 suggests a pattern much like in the United States: 35 
percent specified plutocratic voting rights.76 But from 1845, the government 
offered a simple graduated scale that served as a default if a company's articles 
of association did not provide differently.77 This provision remained in force 
through a revision of company law in 1900 and seems to have been widely 
adopted. In 1883, one Norman Pearson, like G. J. Greene of South Carolina, 
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found in the corporate world what he regarded as a serviceable model for 
political suffrage - but a different model than Greene's. A declared opponent of 
universal manhood suffrage, he thought voting power should be distributed as 
he understood it to be in British corporations. Everyone with at least a minimal 
income should have one vote; no one should have more than twenty votes; and 
"the intermediate votes should be distributed on the same principle" as in the 
default provision. This clause "is very generally adopted by limited companies," 
he noted, "is specially designed for the protection of small shareholders, is 
found to work extremely well, and I do not see why its principle should not be 
applied with equal success to the franchise."78 As late as 1894, C. E. H. Chadwyck
Healey's manual on incorporation recommended a graduated voting scale sim
ilar to the default scale. A footnote indicated that incorporators should opt for 
one vote per share if they wanted to give power to the "largest proprietors," but 
even then it added that total votes could be capped at a specific number. By the 
turn of the century, however, British corporations were apparently making 
greater use of plutocratic voting rights; a company-law expert reported in 1901 
that companies "[v]ery commonly;" though not exclusively, adopted one vote 
per share.79 In 1906, the government finally revised its default provisions to spec
ify one vote per share.80 (see Table 2.2). 

Even so, another feature of British governance continued to ensure a strongly 
democratic thrust. This was the common-law practice of requiring that all 
votes at shareholder meetings be taken by a show of hands unless at least five 
shareholders (later reduced to three) demanded a "poll" the equivalent of a 
"stock vote" in the United States. Only then did the shareholders vote accord
ing to their prescribed voting rights. This manner of proceeding was included 
in the default regulations from at least 1856 on. When the graduated scale was 
eliminated as the default in 1906, the new wording read: "On a show of hands 
every member present in person shall have one vote. On a poll every member 
shall have one vote [in person or by proxy] for each share of which he is the 
holder." A 1911 manual with a practical bent advised matter-of-factly: "Unless 
the articles otherwise provide, questions arising at a general meeting are to be 
decided, in the first instance, by a show of hands. This is the common law rule 

Ta61e 2.2. Default voting scale in Britain, 
1845-1905 
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which, unless excluded, applies automatically." The author acknowledged that 
a poll often conveyed a better sense of"the wishes of the whole constituency of 
the company," but he gave no indication that a show of hands "in the first 
instance" had fallen into disuse.81 

Although the difference may have been a matter of degree, not of kind, 
corporate governance in Britain, France, and Germany did not move as sharply 
towards plutocracy in the late nineteenth century as it did in the United States. 
Plutocratic corporate governance was not a natural consequence of industrial 
gr.o.11111:h; in short, it was a distinctively American way of distributing power in 

· ·- tJ:fe corporation. 

CONCLUSION 

As plutocratic voting rights superseded prudent-mean and democratic voting 
rights in the United States, the power of the small shareholder inevitably 
declined, turning him {or her) into a passive investor. Only after this had hap
pened did the concentration of power in the hands of large shareholders - a 
precondition of the rise of financial and managerial capitalism at the turn of 
the century- become possible. 

In the process, it seems reasonable to think, the spread of plutocratic voting 
rights - and the consequences that followed - may well have encouraged the 
notion that corporations were essentially private in nature. Foremost among 
the corollaries of plutocratic voting rights was the all-powerful board of dir
ectors. With large enough holdings, the largest investors could handily control 
the board of directors and turn this power to their advantage, just as Alexander 
Hamilton feared in the late eighteenth century. The premier example of this 
immediately after the Civil War was surely the Erie Railroad. As one observer, 
urging action by the New York legislature (or "Chamber of Commerce," as he 
called it), observed in 1868: 

The present theory of the railroad law of this State is that the directors are not agents at 
will, and subject to consultation and instruction from their principals the stockholders, 
but that, for the period of their office, they are, with but slight qualification, absolute 
masters of affairs. Without the consent of the stockholders they can buy property or 
roads, lease other lines, guarantee the loans of other companies, extend the road, make 
what they may deem improvements at discretion, contract loans upon their own terms, 
and increase the capital stock through the issue of convertible bonds. What more 
absolute powers could be conferred upon them? That such prerogatives are dangerous 
to the interests of the corporation and of stockholders is too evident from the recent 
doings of directors in cases which have attracted much public attention.82 

The same year another commentator, writing in the popular periodical Hours 
at Home, described the overweening power of boards of directors in more 
colorful terms: 

[The stockholders'] rights in the management, control and even to the profits of the very 
works which his own capital has created have, in various ways come to be, in practice at 
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least, not only essentially restricted, abridged and fettered, but even threatened at last 
with virtual extinction ... the Stockholder is fast becoming only an embarrassing recol
lection to ambitious, scheming and self-willed Boards of Directors ... Stockholders' 
rights are no more considered by the managers of some of our colossal railway corpora
tions than the squeezed rind of the lemon whose juice has given a passing flavor to the 
fluid which stands in the Directors' private room. 83 

Or as Charles E Adams Jr. put it more sedately in 1871, "the idea of [corporate) • 
management through representation has already given way to the one-man 
power."84 This state of affairs the concentration of great power in boards of 
directors - made the post-Civil War corporation into an entity very different 
from its antebellum counterpart. 

In such circumstances - when plutocratic voting rights had enabled the 
largest shareholders to control boards of directors, when small shareholders 
had been reduced to "ciphers," as ChiefJustice Hornblower feared, when colos
sal corporations seemed to be "as masters of affairs" - is it too much to think 
that the corporation appeared more private than public and that the multitude 
of stockholders seemed more like passive investors than citizens of the corpo
rate polity? 
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